STATE OF NORTH 'AROLINA THE GENERAL COURT ¢ 7 JUSTICE

JUDICIAL DISTRICT 15A ' 7T"TRIOR AND DISTRICT COURT
ALAMANCE COU! TY DIVISIONS
IN RE PRETRIAL RELEASI DMINISTRATIVE ORDER

DISTRICT 15A |
|

Pursuant to the mandate of G.S. 15A-535(a), and pursuant to the specified, implied, and
inherent powers of our respective offices, the undersigned, acting both separately and jointly, do
hereby approve and enter this administrative order for the governance of pretrial release before
the courts of Judicial District 15A. IT IS THE EFORE ORDERED THAT:

1. The “Pretrial Release and Bond Policy for District 15A” (the “Bond Policy™), 2 ched
hereto and incorporated herein by reference, is adopted pursuant to G.S. 15A-535.

2. The attached Bo 1 Policy supersedes all prior local administrative orders and directives
for the subject matters therein, including, but not limited to the “Official Policies on
Pretrial Release for Judicial District 15-A, Revised July 1, 1995,” as entered by Senior
Resident Superior Court Judge J. B. Allen, Jr.

3. The attached Bond Policy shall be effective for all determinations of defendants’
eligibility for and conditions of pretrial release made by judicial officials of District 15A
on or after July 1, 2020.

4. Upon filing of this order with the office of the Clerk of Superior Court, the Clerk shall
cause to be delivered without charge copies of this order and the attached Policy to: all
resident judges and magistrates of District 15A; the office of the District Attorney for
Prosecutorial District 17 (Alamance); the current State Bar Councilor representing
Alamance County for distribution in turn to the local Bar; the Sheriff of Alamance
County; the President of the Alamance County Executive Law Enforcement Committee
for distribution to each law enforcement agency operating in Alamance County; and the
Judicial District Manager for District 15 of the Division of Adult Correction and Juvenile
Justice, Community Corrections.

5. The Trial Court Coordinators shall have a copy of this Policy a» lable in chambers to all
visiting judges assigned to preside in District 15A.

N AMBETH, JR! THE HONORAELE
Senior Resident Superlor Court Judge Chief District Court Judge



Pretrial Release and Bond Policy for District 15A
Effective July 1, 2020

I. Introductory Matters

A. Name. This po 'y shall be known officially as the “Pretrial Release and Bond Policy for
District 15A,” hereafter the “Policy,” where appropriate.

B. Authority. This Policy is adopted pursuant to the mandate of G.S. 15A-535(a) (2019),
which provides, in relevant part, “the senior resident superior court judge for each district
... in consultation with the chief district court judge or judges of all the district court
districts in which are located any of the counties in the senior resident superior court
judge's district or set of districts, must devise and issue recommended policies to be
followed within each of those counties in determining whether, and upon what
conditions, ade 1dant may be released before trial” (emphasis added).

C. Definitions.

1. In addition to the terms defined in 1is section, the terms and definitions set forth in
G.S. 15A-57 are hereby adopted and incorporated herein by reference.

2. “Capital offense” means an offense for which the death penalty is an authorized form
of punishme . Such an offense is “capital” regardless of whether the District
Attorney is seeking the death penalty in the particular case. A pending charge of
“murder” tt  does not specify first or second degree shall be deemed a “capital”
offense for : purposes of this Policy.

3. “Cash” means United States currency or its equivalent, meaning a cashier’s check,
certified check, or money order.

4. “Clerk” is as defined in G.S. 15A-101(2). References intended to refer only to the
elected Clerk of Superior Court shall be phrased in full: “the Clerk of Superior
Court.”

5. “Court” me: ; the judicial official determining a defendant’s eligibility for and
conditions of pretrial release. :

6. “Interfere w*** *he criminal proceeding.” For the sake of brevity and ease of reading,
the phrase “i  fere with the criminal proceeding” and grammatical variations
thereof refer to the risks of “destruction of evidence, subornation of perjury, or
intimidation of potential witnesses” set forth in G.S. 15A-534(b) as considerations
that may support imposition of a secured bond as a defendant’s form of pretrial
release.

7. “Judicial off -“al” is as defined in G.S. 15A-101(5). References in this Policy to
“judicial off al” shall be deemed ) apply to any official listed in the statutory
definition. The use of a specific ju cial official’s title in this Policy, e.g.,
“magistrate,” is intended to refer to that official, only, and does not encompass other
judicial offic ls.

8. “Obligor” means the defendant and any surety who execute a monetary bail bond,
whether unsecured or secured.
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lant or State may a1 ay time move the court for modific: on of the
wditions of release. Such motions shall be governed by the policies
applicable to motions in criminal proceedings in District 15A.

ant’s conditions of  ease are modified after the defendant already was
der the previous conditions, the court should require that the defendant
rety or supervising custodian execute the documentation appropriate to
zd conditions of release, i.e., a written promis to appear or

gment of a supervisory release on form AOC-CR-200 or new

e Bond (form AOC-CR-201) commensurate with any modified
sonditions. If a monetary bond had been posted under the previous

and has not been ordered forfeited due to a failure to appear, the court
er termination of that bond pursuant to G.S. 15A-534(h)(1) in order to
obligors from their obligation.

ity for Release

-ovisions of this section incorporate the state law pertaining to
1se. These provisions are to be applied in a manner consistent with the

telease Is Not Authorized or Subject to Presumption Against
ases or defendants : not entitled to the determination of conditions of
‘referred to as “no bail” scenarios.

g for “No Bail” Scenarios.

ise is not authorized, the judicial official reviewing eligibility for
1l impose commitment on form AOC-CR-200 and mark the option for
ase is not authorized.”

indings. The official also shall document on the release order (form
200) a brief description of the basis for denying release, e.g., “capital
vernor’s Warrant,” “fugitive - life or death,” “military deserter,” etc.

G.S. 15A-533(c).

ge may authorize release for a defendant charged with a capital offense.
te or clerk must deny release when determining conditions for a
charged with a capital offense.

rrants conditions of release for a defendant charged with a capital
> judge shall detern 1e eligibility for release and conditions as
srovided in this Policy.

parole or post-release supervision. G.S. 15A-1368.6 and 15A-1376.

it arrested on an order of “temporary or conditional revocation” «
e supervision, G.S. 15A-1368.6, or parole, G.S. 15A-1376, is not
conditions of release.

nitting the defendant to custody, if a probation/parole officer was not
g officer, the court should notify the local chief probation and parole
he arrest as soon as feasible. The Post-Release Supervision and Parole
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ugitive Arrests

-arrested on a fugitive process (whether warrant or magistrate’s order)
“hapter 15A, Artir : 37, is not entitled to conditions of release, if the
\e requesting state is punishable by death or life in prison.

arrested on fugitive processes for cases that do not risk punishment

r life in prisor ~=~ entitled to bail (conditions of release). Set bail as
the Guidelines for Monetary Bonds in Appendix B; the bail for a

seeding must be a secured bond. G.S. 15A-736.

equesting state’s preference regarding bail (e.g., a “no bail” note in an
zcord of the outstanding process) is not binding on the judicial
termination of cor tions of release. Conditions of release should be
srovided in this Pc  cy.

Interstate Compact Supervision. G.S. 148-65.8.

supervised on probation in North Carolina on behalf of another state
he Interstate Com ct on Adult Supervision (ICAOS) may be

a “retaking” hearing to determine whether or not the defendant shor 1
‘0 the other state for a probation violation proceeding.

2r arrested for an ICAOS “retaking” proceec 1g is not entitled to
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) imposing the condition that “Your release is not authorized,” the
:ase order shall direct the custodian to return the defendant to the
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rders) or G.S. 130A-475 (public health threat resulting from terrorist
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zalth director of the confinement and the need for a determination of
ued threat.

mmendation of the health director (State or local) that the defi dant
zased, if any criminal charge related to the alleged violation is pending,
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rters. 10 U.S.C. § 808, et. seq.

ers arrested and presented to civilian authorit s for confinement are
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icial’s release order should direct the custodi: to contact the relevant
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ion for Public Intoxication. G.S. 122C-303.

tention of an intoxicated person pursuant to G.S. 122C-303 for the
afety is not a criminal proceeding. Chapter 15A does not apply, and
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order or conditions of release to ratify such detention.

esumptions Again Release.

ases - Recidivist dr:  trafficking, recidivist gang offenses, recidivist
:nses, and methamphetamine manufacture.

.S. 15A-533(d). Applies to a defendant:

rged with an offense involving trafficking in
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st drug trafficking
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Pretrial Release and Bond Policy for District 15A
Effective July 1, 2020 8



3)

4)

Reci
a) (

ot

b)

(@]
—
(o T T L N

Man

b)

P Do MmN =S o0

—

1

b. Procedu

1)

2)

3)

Fort.
firear
cond:
initia
first
For ]
any ji
G.S.

Each
will &
firear

arged with an offense committed for the benefit of, at the direction or,

n association with, 1y criminal gang, as defined in G.S. Chapter 14,
icle 13A;

egedly committed while on pretrial release for any other offense; and

th a previous convi. on for an offense (i) set out in G.S. 14-50.16
»ugh 14-50.20, or (ii) enhanced for sentencing pursuant > G.S. 15A-
+0.16E (gang enhancement), and no more than 5 years have elapsed

>e the latter of (i) the date of conviction, or (i the defendant’s release
the prior offense.
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:n Findings.
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enial of conditions of release, the judicial official shall document
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iining Conditions ' Release.
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onditions of release.

toxicated Defendants. G.S. 15A-511(a)(3).
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_the meantime.
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g evidence that the “the impairment of the defendant's physical or
sulties presents a danger, if he is released, of physical injury to himself
or damage to prope ,” the official must order the defendant held in
nd inform him that he will be held until either:
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ibstance abuser and dangerous to himself or herself or others, the

1 may initiate proceedings under Article 5 of Chapter 122C of the

al Statutes, if appropriate.

srmining the actual conditions to be imposed for a defendant subject to
:534.1, judicial officials shall follow Part IV., elow.
(ass Violence (Educational/Religious Property). G.S. 15A-534.7.

ppite minor substantive differences, the process for determining
s of release under G.S. 15A-534.7 is procedurally identical to the
i domestic violence offenses under G.S. 15A-534.1.

-534.7 provides that only a judge may determine conditions of release
: first 48 hours after :rest for a defendant charged with a violation of:

wunicating a threat « mass violence on educational property, G.S. 14-
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aunicating a threat « mass violence at a place of religious worship, G.S.
7.7.

_official other than a judge who conducts an initial appearance for a
- subject to G.S. 15A-534.7 shall not direct that the defen nt be
for a fixed 48 hours.
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1) The ficial shall enter a release order with the directive that “Your release is
not horized” and then schedule the case at the first available court session
intl ounty after arrest, whether criminal or civil, at which a judge will be
pres ng. The official sha use the appropriate section of the ORDER OF
CO! AITMENT on form AOC-CR-200 to direct tt  appearance.

2) Ifa sion of court is in progress at time of initial appearance and it is
feas e to produce the defendant at that session, the official entering the
rele:  order shall order the custodian to transport defendant to court
imrr  iately. The judge presiding shall determine w ther appearance can be
conc :ted without signific it disruption to session’s proceedings or how to
proc 1 otherwise.

d. Ifajudg 1asnotactedto detc 1ine conditions of relea within 48 hours of
arrest, a  agistrate shall determine the defendant’s eligibility for and conditions
of releas G.S. 15A-534.7(b).

e. Whena licial official reaches the stage of setting the conditions of release for a
defendar subject to G.S. 15A-534.7:

1) Upo determination that (i) immediate release of the defendant will pose a
dang of injury to persons and (ii) that execution of an appearance bond will
notr sonably assure that such i1 iry or intimidation will not occur, the
offic may order the defendant detained for a reaso ible period of time
whil  etermining the cont ions of release. G.S. 15A-534.7(a)(1).

2) The icial shall direct a law enforcement officer or district attorney to
prov :acriminal history report for the defendant for consideration when
settit  conditions of release. If the report is not provided promptly, the
judic  official shall proceed without it and so note in the applicable section
of fo AOC-CR-660. If provided, the report shall be returned to the
prov. ng agency after conditions of release have be  set and shall not be
inclu  d with the paperwork delivered to the clerk for filing.

3) Ifat- time of initial app¢ ance the presiding official has cause to believe
thatt defendant is menta - ill and dangerous to himself or herself or others
oras stance abuser and ¢ igerous to himself or herself or others, the
offic:~' may initiate proceedings under Article 5 of Chapter 122C of the
Gene  Statutes, if appropriate.

f. Whende mining the actual conditions to be imposed fi a defendant subject to
G.S. 152 34.7,judicial offici. ; shall follow Part IV., below.

5. Felony Cha; : Defendant on Probation. G.S. 15A-534(d2)

a. Whende mining conditions ¢ release for a defendant who is (i) charged with a
felony, a  (ii) currently on probation for a prior offense, the judicial official shall
determin vhether the defendant poses a ““danger to the | blic” prior to setting
conditior Hfrelease.
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residing official fir : that defendant d~~~ pose a danger to the public,
cial shall impose a secured bond. The amount shall be determined as
ise provided in this Policy.

residing official fin  that the defendant |’ pose a danger to the
the official shall set conditions of release as normal and as otherwise
:d in this Policy.

fficial has insufficis tinformation to determine whether the defendant
danger to the public, the official must:

ler the defendant detained in custody until a determination can be
le;

:ord (i) the basis fo1 1e decision that additional information is needed,
(i1) the nature of the information necessary to make the determination
langerousness; and

edule a first appearance under Article 29, as provided in the
inistrative order, “  RE IN-CUSTODY FIRST APPEARANCES -
yTRICT 15A.”

If the necessary information is provided before the first appearance,
the first available judicial official shall review it and set conditions of
release immediately.

If the information is not provided by the time of the first appearance,
the presiding judge shall proceed without the additional infor ation
and set conditions ¢ release as normal.

ndings. The relevant findings described above, whether the defendant
.danger, does not pose a danger, or additional information is needed,
orded in writing. The official making that determination all make

s on form AOC-CR-272 (Side One) and incorporate it by reference on
order (form AOC-C -200) that either imposes conditions of release or
lefendant temporarily detained while additional information is sought.

lation, Defendant with Pending Felony or Prior Conviction for Sex
ring Registration. G.S. 15A-1345(b1).

mining conditions of release for a defendant arrested for a probation
nd the defendant has either (i) a pending felony charge; or (ii) a prior
for an offense that requires registration as a sex offender under G.S.
Article 27, or that would have required registration but for the

te of the legislative acts establishing the sex offender registration
der that Article and 1e offenses subje: to it, ien the presiding

cial shall determine whether the defendant poses a “danger to the

r to setting conditic s of release.

dicial official determines that the defendant does present a danger to
ic, the official shall deny conditions of release pending the probation
1 hearing. (This is a “no bail” scenario.)
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ublic, the official shall set conditions of release as normal and as
ise provided in this Policy.

fficial has insufficient information to determi : whether the defendant
danger to the public, the official must order the defendant detained

: bail in order for the official or a subsequent dicial official to obtain
nt information to determine whether the defe lant poses a danger to
lic.

efendant has been detained without bail for seven days from t : date of
s provided in parag ph 3), above, the defenc 1t shall be brought

ately before any judicial official, who shall record that fact in wr ng
conditions as normal and as otherwise provided in this Policy.

ndings. The relevant findings described above, whether the defendant
1 danger, does not pose a danger, or there is insufficient information to
st be recorded in writing.

icial making that determination shall make the findings on form AOC-
! (Side Two) and incorporate it by reference on the release order >rm
'R-200) that either imposes conditions of release or orders the

int temporarily detained while additional information is sought.

ler on form AOC-C 272 (Side Two) shall specify the date and time 7
“2r arrest at which the defendant must be produced for determination of
ns of release, if conditions have not been set sooner.

ase from the poten 1l seven-day temporary detention described
vhether at the end « the seven-day period or earlier upon obtaining
ion sufficient to m (e the determination of danger to the public, shall
ded by the official setting (or denying) conditions of release on the
)C-CR-272 that was used to impose the temporary detention.

10 Refuse to Identify Themselves.

cials should review Jessie Smith, Criminal Proceedings Before North
agistrates 16 (UNC School of Government 2014), for additional
f this scenario.

at at initial appearance « it be identified readily and ref s to
self and would otherwise be eligible for determination of conditions
1 judicial official all order that the defend it be detained

-7 and direct the arresting law enforcement agency to investigate the

; identity.

«dant can be adequately identified or identifies himself, determine
ty for and conditions of release as otherwise provided in this Policy.

dant cannot be identified and continues to refuse to identify himself:

judicial official shall deem that refusal clear and convincing evidence
the defendant is un :ely to appear in court and shall impose a secured
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b) T

IV. Determining Cond:

A. Type of Release

1. Five Types «

G.S. 15A-53
a. Written
b. Unsecure
c. Custody:
d. Securedl
e. House ar:

2. Multiple Ty
release, a jud
15A-534(a).
permissible, «
to this Policy
circumstance
cases.

3. Electronic H

d appropriate to the offense(s) charged and as otherwise provided in
Policy, in addition to any other conditions of release appropriate.

official shall impose in the conditions of release the additional
dition that the defendant adequately identify himself or that
itification be adequ: :ly established prior to release.

The official shall nc impose a condition specifying the type of
identification required, e.g., “U.S. government- or state-issued ID.”’
Any reliable method of identification shall be accepted.

[f the defendant is charged with (i) an offense involving impaired
driving, G.S. 20-4.( 24a), or driving while license revoked based on
an impaired driving cense revocation, the judicial official shall
impose a condition at the defendant submit to fingerprinting as
provided in G.S. 15 -502(a6) and 15A-534(a). If the fingerprinting
agency learns the d- :ndant’s identity as a result of that submission,
the judicial official all rely on that identification as accurate for 1e
purposes of setting  nditions of release.

entification is acquired before release and while the release order
ains under the entering official’s jurisdiction pursuant to G.S. 15A-
‘e), then upon request of the defendant, the official shall re-evalu:
bility for and condi ns of release and modify the conditions, if
‘opriate.

s of Release

Release.

1) sets out five permissible types of pretrial release:

mise to appear;

yond;

zase to a person or « Janization agreeing to supervise the defendant;
1d; or _

t with electronic monitoring (EHA) (also requires a secured bond).

; of Release Generally Prohibited. When determining conditions of
al official must impose “at least one” of the five types of release. G.S.
1ile imposing multiple types of release under paragraph 1 is

., a custody release i an unsecured bond, judicial officials subject
all not impose multiple types of release unless extraordinary

varrant doing so or as otherwise provided in this Policy for certain

ise Arrest (EHA) T tto Be Imposed.
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a. District 15A currently lacks a comprehensive program >r house arrest with
electronic monitoring under G.S. 15A-534(a)(5). Therefore, EHA shall not be
imposed as a condition of release for cases pending in District 15A, except in
extraordinary cases.

b. Only a judge may impose EHA for a case pending in I trict 15A, and written
findings shall be included to set forth in detail the parameters of the defendant’s
release on EHA.

¢. Under no circumstances shall EHA be impose as a condition of release in a
manner that tasks the defendant with payment for the electronic monitoring.

d. Note: A condition to abstain from alcohol consumption, as verified by a
continuous alcohol monitoring system (CAM), is not EHA. For imposition of
CAM as a condition of release, see Additional Conditions of Release, below.

B. Choosing the Form of Release

1.

Presumptic Against Secured Bonds. Unless paragraph 5, below, applies or North
Carolina General Statutes or this Policy require otherwise, S. 15A-534(a) mandates
that the judicial official granting pretrial release must impose one of the following
three types of release.:

Written romise to appear;
b. Unsecured bond;
c. Custody re :ase to a person or organization agreeing to supervise the defendant.

Note: It is within the defendant’s discretion to refuse a custody release and elect
to have a secured bond imposed, instead. G.S. 15A-534(

Presumption for Non-Monetary ypes of Release. Although not explicitly required
by G.S. 15A-534(a), this Policy recommends a presumption 1 favor of the non-
monetary types of release, written promises and custody releases, over the monetary
forms of an unsecured or secured bond.

Presumption Against Secured B: d for Low-Level Misd 1eanors. When
conditions of release are determined for a defendant for which the most serious
charged offense(s) is a misdemeanor in Classes 1, 2, or 3, the judicial official shall
impose a type of release other than a secured bond, unless:

a. theeleme s of an offense charged include the breaking « entering of a structure,
assault on or injury to a person, or the use or possession « a firearm or deadly
weapon;

b. the case triggers the application of G.S. 15A-534.1 (domestic violence) due to the
offense(s) charged and the relationship of the defendant to the alleged victim(s);
or

c. clear and convincing evidence of one or more factors set out in G.S. 15A-534(c)
presents a substantial likelihood of one or more of the risks set out in G.S. 15A-
534(b) (fa 1re to appear, injury to persons, or interference with the criminal
proceeding).
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bond imposed, but pretrial detention is necessary, because no less-restrictive type
of release will serve the State’s compelling interests in assuring appearance,
avoiding risk of injury, or avoi ng interference with the criminal proceeding.

7. Factors to Be Considered in Determining the Type of Release

a. Flowchart for Type of Release. While each of the factors listed below is relevant
and should be considered in each determination of a defendant’s conditions of
release, the flowchart in Appendix A shall be deemed a sufficient proxy for
evaluating e appropriate type of release for most defen nts at initial
appearances, except for defendants set out in paragraph b., immediately below. In
cases for which the appropriate type of release is unclear and not readily apparent
from the »wchart, or for subsequent decisions to modify the conditions of
release, a 1dicial official should consider each of the factors listed in this section
in detail in making a decision.

b. Conditions of release ordered by a senior judicial official of the trial division in a
criminal process or other order.

1) E.g.,an order of a judge in effect when conditions of release are being
determined by a magistrate or clerk, or an order of a superior court judge
when conditions are being considered by a district court judge, magistrate, or
clerk.

2) Any condition(s) of release »ecified in an order by the issuing judicial
offici: shall be imposed by the judicial official conducting an initial
appearance or otherwise entering/modifying conditions of release pursuant to
that order, unless directly instructed to deviate from the order by the issuing

official.

3) Written Findings. The judicial official determining conditions of release
shall ¢ e in the release order the preceding order that mandated the conditions
of release (the date and name of issuing official shall suffice), and document
that the conditions imposed either (i) were imposed “per” that order, or (ii)
that any deviation was authorized by the issuing official.

¢. Nature and circumstances of the offense charged

1) Note: If the most serious offense charged is a Class 3 misdemeanor, and the
defen nt has fewer than 4 prior convictions as calculated pursuant to G.S.
15A-1340.21, then the defendant cannot be sentenced ) active imprisonment
for the offense. G.S. 15A-1340.23(d). Therefore, the judicial official shall not
impose a secured bond, unless there is clear and convincing evidence of
danger of injury to any person, if released.

d. Weight of evidence against the defendant
e. Defendant’s family ties
f. Defendant’s current employment status and history

g. Defendant’s financial resources 1d ability to pay any bond imposed, including
ownership of real property.
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1) For detailed guidance concerning consideration of a defendant’s financial
resources and ability to pay a bond as a factor in determining the appropriate
type of release, see paragraph 8 of this section, below.

Defendai s character
Defendant’s mental condition
Length of defendant’s residence in the community

1) The mere fact that defendant is not a resident of the charging county, is
homeless, or lacks a home address cannot, by itself, justify more restrictive
conditions of release, such as secured bond.

Defendant’s record of convictions
Defendant’s history of flight to avoid prosecution
Defendant’s history of failures to appear (FTA) at court proceedings.

1) Note: For prior failures to appear in the same case for which conditions are
being determined, see Special Scenarios Affecting the Conditions of
Release below.

n. Any other evidence deemed relevant to the issue of pretrial release.

8. Financial Resources/Ability to P: as a Factor in Determ ing Type of Release.

a. Individualized Consider ion ; Required. When a defendant is eligible for

C.

release pursuant to G.S. 15A-533 and related statutes, the circumstances of each
individual case will govern the decision of a judicial offi. il in determining both
the type of release to be imposed under G.S. 15A-534(a) 1d the amount of any
monetary bond in the event an unsecured or secured bond is imposed. A rigid bail
schedule is incompatible with such an individualized decision. Decisions about
pretrial release therefore should consider all of the relevant statutory factors,
including the defendant’s ability to pay, as detailed below.

A defendant’s inability to post a secured bond does not prohibit the imposition of
a secured bond as a matter of law, but because the imposition of an unaffordable
bond results in a de facto detention order, the following is required:

1) A judicial official shall not impose a total secured bond amount above what
the defendant can afford, absent a finding based on clear and convincing
evidence that no less restrictive alternative can sufficiently prevent the
defendant’s failure to appear, injury to any person, or interference with the
criminal proceeding, documented by written findings, as provided in Part
IV.B.6, above.

2) Exception: In cases involving a non-resident of North ‘arolina charged only
with an infraction(s) but for whom conditions of rv : : are being imposed,
ability to pay is determinative. See Special Scenarios Affecting the
Conditions of Release, below.

Guidelines for Monetary Bonds.
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1

2)

In imposing a monetary bond as a condition of release, whether secured or
unsecured, a judicial official should abide by the gui :lines set out in
Appendix B to this Policy.

Written Findings. If the judicial official imposes a monetary bond in excess
of the maximum as recommended in the relevant table, the reason(s) for doing
so must be documented in the release order or other cument incorporated
explicitly by reference in the release order.

d. Evidence of Defendant’s Financial Resources.

Y

2)

The court shall consider the defendant's social and economic circumstances
when setting conditions of release. Prior to setting or modifying a condition of
release that includes secured or unsecured monetary bail, the court shall
conduct an inquiry into the defendant's ability to pay the full amount of the
monetary bail. The purpose of the inquiry shall be to determine the amount of
money the defendant can pay at the time of the proceeding. Such inquiry shall
allow the prosecutor, defense counsel, and the defen nt the opportunity to
provide the court with information pertinent to the defendant's ability to pay
monetary bail, as appropriate to the context of the setting at which conditions
of release are being detern 1ed. This information may be provided by proffer
and may include statements by the defendant's relatives or other persons who
are present at the hearing and have information about the defendant's ability to
pay monetary bail. All information shall be admissible if it is relevant and
reliable, regardless of whe er it would be admissible under the rules of
evidence applicable at criminal trials. If the court finds that there is
insufficient reliable evidence to make any determination of the defendant’s
ability to pay, the court shi  so state in any written findings made in imposing
the conditions of release.

Any person who meets any of the following criteria shall be presumed unable
to afford any amount of secured bond, unless rebutted by other competent
evidence of ability to pay:

a) Is eligible for appointment of counsel;

b) Is, or within the past six months has been, homeless;

¢) Has income at or below 200% of the federal poverty guidelines (see t: le
in Appendix B);

d) Is a full-time student;

e) Has been incarcerated pursuant to an active sentence within the past 6
months,

f) Is residing in a mental health or other treatment program, or has resided in
such a program in the past 6 months; ’

g) Is or has dependents who are eligible to receive food stamps, Medicaid,
Temporary Assistance >r Needy Families, Sup; :mental Security
Income, Social Security Disability Income, public housing, or any other
federal or state public assistance program based on financial hardship.
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3) A person shall be presumed to be unable to pay any secured bond amount that
exceeds 2% of that person’s monthly income.

4)

Affidavits of Indigency. When evaluating a defendant’s ability to pay, the
judicial official may elect to have the defendant complete and be sworn or
affirmed to an Affidavit of Indigency, form AOC-CR-226, as evidence of the
defendant’s resources.

a)

b)

d)

When requesting an affidavit of indigency, the judicial official should
explain that the purpose of the requested financial information is to
determine the defendant’s resources for the purposes of setting conditions
of release and possibly evaluating the defendant’s qualification for
appointed counsel, if requested.

If the defendant also is requesting appointed counsel, the affidavit is
required. Rule 1.4, Rules for the Continued Delivery of Services in Non-
Capital Criminal and Non-Criminal Cases at the Trial Level (Amended
May 29, 2015), North Carolina Indigent Defense Services, at

http:// www.neids.org/R - :8%208%20Procedures/IDS%20Rules/[DS %20
Rules%20Part%201.pdf.

If the defendant is not requesting appointed counsel, the judicial official
should mark the affidavit as “submitted for bail decision, only.”

A judicial official shall not consider information provided on the affidavit
as evidence to support probable cause to charge a substantive offense, e.g.,
d ndant’s age or date of birth to establish an age differential with an

a zed victim. State v. Diaz, __ N.C. _ , 831 S.E.2d 532 (2019).

C. Additional Conditions of Release

I.

DNA and fingerprints. G.S. 15A-534(a). W en setting conc ions of release for a
defendant required to provide fingerprints or a DNA sample as provided in G.S. 15A-
534(a), the judicial official shall enter an order to that effect using the pre-printed
options for fingerprints and DNA on the release order, form AOC-CR-200.

Travel, conduct, association, and place of abode. The judicial official may impose
additional conditions on the defendant’s travel (or lack thereof), conduct, associations
(including wi  victims or other persons affected by the offense), and residence as
appropriate.

3. Additional Conditions in Specific Cases:

a. Domestic Violence. G.S. 15A-534.1.

1) In addition to the limitations on setting conditions in the first 48 hours
discussed above in Part I11.C. of this Policy, when set 1g conditions of release
for an offense subject to G.S. 15A-534.1, the judicial official may impose the
additional conditions set out in G.S. 15A-534.1(b)(2).

2) Judicial officials should use form AOC-CR-630 to impose those conditions
and incorporate the form by reference on the release order.
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b. Impaire Driving. G.S. 15A-534.2. When imposing initial conditions of release
for a defendant charged with an offense involving impaired driving, G.S. 20-
4.01(24a), the judicial official all determine whether it is necessary to impose,
in addition to the conditions of release, a temporary hold for a defendant too
impaired to be released safely, as provided in G.S. 15A-534.2 and Part II1.C.2. of
this Policy.

c. Communicable Disease Testing. G.S. 15A-534.3.

1) When the judicial official conducting an initial appearance finds probable
cause to believe that any individual had a non-sexual exposure to the
defendant in a manner that oses a significant risk of transmission of the
HIV/AIDS virus or Hepatitis B, the judicial official ~*all order the defendant
detained for a reasonable period of time, not to exceed 24 hours, for
investigation and potential :sting by public health officials.

2) G.S. 15A-534.3 does not allow a delay in setting conditions of release. The
judic 1\l official shall set conditions as appropriate, but in addition, impose the
temporary detention for testing on form AOC-CR-270, incorporated by
reference on the release or r.

3) As soon as the defendant has been detained, the judicial official or custodial
official should contact the local public he: h department to notify them of the
potential need for testing. Contact information for local public health
departments is at http://www.ncalhd.org/directors/

d. Child Vietims - Sex Offenses and Crimes of Violence. G.S. 15A-534.4.

1) Inall cases in which a defendant is charged with an offense listed in G.S.
15A-534.4(a) against ami r victim, the official shall impose additional
conditions of release set out in that subsection, in addition to any regular
conditions of release imposed in the release order.

2) Written findings. The judicial official has discretion to waive some of the
additional conditions listed in that statute upon written findings that it is not in
the best interest of the alleged victim to impose them.

3) Form AOC-CR-631 shall be used to impose the additional conditions and to
record the findings necessary to waiver, when appr. riate, and shall be
incorporated by reference in the release order.

e. Threats of Mass Violence (I ucational/Religious Property). G.S. 15A-534.7.

1) In addition to the limitations on setting conditions in the first 48 hours
discussed above in Part II1.C. of this Policy, a judicial official imposing
conditions of release for a charge of communicating a threat of mass violence
on educational property, G.S. 14-277.6, or communicating a threat of mass
violence at a place of religious worship, G.S. 14-277.7, may impose additional
conditions of release set out in G.S. 15A-534.7(a)(2).

2) Form AOC-CR-660 shall be used to impose the additional conditions and
shall be incorporated by reference in the on the release order.
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4. Alcohol Abstinence with Continuous Alcohol Monitoring (CAM). G.S. 15A-
534(a).

a. G.S. 15A-534(a) authorizes a judicial official to impose as an additional condition
of release in any case that the defendant abstain from the use of alcohol, as
monitored by a continuous alce ol monitoring system. Further, G.S. 15A-534.1
authorizes the same condition ecifically in domestic violence cases governed by
that statute.

b. When imposing abstinence as monitored by CAM, a judicial official should
impose the condition on form AOC-CR-242 (for most cases) or on form AOC-
CR-630 Hr domestic violence cases). When using either form to impose
abstinence and CAM as a condition of release, the additional form should be
incorporated by reference on the release order.

D. Special Scenarios Affecting the Conditions of Release
1. Offense committed while on pre ial release. G.S. 15A-534(d3).

a. When a judicial official determines conditions for a defendant charged with an
offense while on pretrial release for a prior offense, the official may (but is not
required to) impose a secured bond in double the amount of any monetary bond
for the previous offense, and if no prior monetary bond, a secured bond of at least
$1,000.

b. While G.S. 15A-534(d3) is discretionary, judicial officials shall not impose bonds
pursuant to that subsection if doing so would result in an unjust or absurd bond.
For example, if a defendant is on pretrial release for burglary with a $20,000 bond
and is arrested for the new offense of misdemeanor littering, applying G.S. 15A-
534(d3) would result in a $40,000 secured bond for littering, whi:  is facially
absurd and unjust for the offense of littering.

c. Ifanew arrest or charge is for an offense alleged to have been committed before
the offense for which the defendant is already on pretrial release, the judicial
official setting conditions of release shall not apply the standard of G.S. 15A-
534(d3).

2. Warrantless arrest for violation of conditions of release. G.S. 15A-401(b)(2)f.

a. Alaw ( forcement officer may arrest a defendant without a warrant for violation
of currently-effective cor "ions of release. G.S. 15A-401(b)(2)f.

b. When presented with a defendant at initial appearance following such an arrest,
the judicial official shall conduct an initial determination of whether there is
probable cause to believe that a valid condition of release was violated.

1) If the judicial official finds no such probable cause, the official shall order the
defendant released to continue pretrial release under the conditions imposed in
the still-effective release order.

2) If the judicial offici: finds such probable cause, the official shall determine
the defendant’s eligibility for and conditions of release as with any other
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initial appearance and as provided in this Policy and enter a new release order
containing those conditions.

3) The official should repeat any executory conditions, like restrictions on the
defendant’s travel, conduct, or associations, that should remain in effect. The
new release order shall be deemed to supersede the previous release order, so
any conditions that should remain in effect must be repeated in the new order.

When se ng new conditions of release after a warrantless arrest for violation of
prior conditions of release, the judicial official at initial : pearance should not
issue new criminal process to ratify the arrest (like a magistrate’s order), unless
the violative conduct also constituted an independent, substantive criminal
offense.

1) “Violation of court order” not a substantive crime recognized in the General
Statutes.

2) If the judicial official elects to pursue contempt for violation of the prior
release order, the official shall issue a show cause order on form AOC-CR-
219 (allegation III on the version Rev. 11/18), alleging indirect criminal
contempt as a new CR case, and set a court date for the plenary hearing for
indirect contempt before the court.

3. Surrenders by Surety. G.S. 15A-540.

a.

Judicial officials may not accept surrenders directly. Surrender is only to the
sheriff. G.S. 15A-540. Any surety offering a defendant to a judicial official for
surrender shall be directed to the Sheriff. Judicial officials shall not advise the
sheriff about the validity or legitimacy of a potential surrender.

Pre-breac surrenders (i.e., no FTA). G.S. 15A-540(a).

1) When a suréty surrenders @ efendant pre-breach uni - G.S. 15A-540(a), if
the Sheriff or other custodian presents the surrendered defendant to a judicial
official for initial appearance, the official should not enter a new release or
commitment order. Notify e custodian that the existing release order that
was in effect when the surety obtained defendant’s r :ase still governs.

2) Thej licial official may not modify the conditions of release in the prior,
controlling release order u :ss:

a) itis the same official’s own order; and

b) the defendant has not yet had an appearance before a senior court of the
trial division since the entry of that order. G.S. 15A-534(e).

Post-breach surrenders (after FTA). G.S. 15A-540(b).

1) When a surety surrenders a defendant post-breach, after a failure to appear in
the underlying case, and the Sheriff or other custodian presents the
surrendered defendant for an initial appearance before a judicial official, the
official shall determine whether or not an order fora st (OFA) issued for
that FTA is unserved. If so, the official shall direct the custodial officer to
serve the OFA. Upon service, the official shall conduct an initial appearance
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as normal and determine d¢ :ndant’s eligibility for and conditions of release
as otherwise provided in this Policy and the relevant statutes.

2) If an OFA remains unserved but cannot be « tained for service, e judicial
official shall conduct the initial appearance based on the completed surrender
and determine defendant’s eligibility for and conditions of release as
otherwise provided in this Policy and the relevant statutes. Upon entry of a
new release order, the judicial official shall immediately order the recall of the
OFA pursuant to G.S. 15A-301(g)(2)d., because the basis for the issue of the
OFA (returning e defendant to custody) has been satisfied by the surrender.

3) If the OFA alrea / has been served and new conditions of release imposed
prior to a post-breach surre ler, and the surrender occurs while defendant still
in custody:

a) A judicial official shall not enter an additional commitment order based on
the surrender.

b) The custodian should be advised that the defendant’s commitment is
governed by the conditions of release entered at the initial appearance
conducted after service of the OFA.

¢) The judicial official should document on original of the surrender receipt,
AOC-CR-214, that (i) no additional conditions of release were imposed
and (ii) the date and entering official of the release order currently
governing defendant’s release.

4. Placement o Probation for Deferred Prosecution or Conditional Discharge. G.S.
15A-534(h)(5).

a. A court’s order placing a defen nt on probation pursuant to a deferred
prosecution, G.S. 15A-1341, or a conditional discharge, ¢ ¢., G.S. 15A-1341(a4)
or G.S. 90-96, terminates the obligation of any bond prev )usly posted for the
defendant’s release, whether secured or unsecured. G.S. 15A-534(h)(5).

b. Upon entry of an order placing the defendant on probation for a deferred
prosecution or conditional discharge, the court shall enter a new release order
specifying the conditions of release governing any required appearances during
the deferral probation. The cou shall not impose a secured bond during the
deferral probation, unless overwhelming evidence of the factors set out in G.S.
15A-534(c) supports a finding that the defendant is unlikely to appear before the
court as required during the deferral, is likely to cause injury to persons, or is
likely to interfere with the criminal proceeding (destruction of evidence,
subornation of perjury, or intimidation of witnesses), and the court otherwise
follows the procedural and sub. ntive requirements for the setting of a secured
bond, as set out in Part IV.B.

5. ICE Detainers.

a. Detainer requests from U.S. Immigrations and Customs Enforcement (ICE) are
not a basis for delaying the initial appearance or denying release entirely.
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b. A judicial official aware of an ICE detainer for a defendant shall determine
conditions of release as normal.

c. The official may note the existence of the ICE detainer on the release order but
shall not impose a condition that the defendant be held subject to the detainer,
e.g., adirective that the custo an “hold for ICE” shall not be imposed.

6. Habitual Felon Indictments

a. For a defendant indicted as an habitual felon, the charge level of the offense, for
purposes of applying the Guidelines for Monetary Bonds in Appendix B, is the
"habitualized" charge level of the underlying felony charge.

b. A secured bond shall not be set or recommended in an order for arrest issued upon
return « an indictment alleg: :; only habitual felon status. A secured bond only
may be set on the "habitualized" underlying offense. When an indictment is
returned solely for habitual fi Hn status, the State shall arrange for the bond to be
modified in the underlying, principal felony upon which the habitual felon status
is based.

c. Inthe event an order for arrest is issued in a file number for which the sole count
is an allegation of habitual felon status, a judicial official conducting an initial
appearance upon service of that order for arrest shall impose only a written
promise to appear as the sole condition of release.

7. Certain Infractions - Out-of-St: : Defendants. G.S. 15A-1113.

a. North Carolina residents. A North Carolina resident charged only with an
infraction(s) may not be committed to custody with conditions of release. G.S.
15A-1113(c)(2).

b. Residents of Drivers License Compact States.

1) If anon-resident of North Carolina who is licensed to drive by a state that
subscribes to the interstate .olator compact, G.S. 20, Article 1B, is taken into
custody and charged only with a motor vehicle infraction(s), the judicial
official shall enter a commitment order that imposes a Written Promise. No
other type of release may be imposed.

2) As of October 2018, the only states that were not members of the compact
(and therefore for whom a condition of release other than a written promise
could :. | ased) were: Alaska, California, Michigan, Montana, Oregon, and
Wisconsin. Compact Member States and Joinder Dates (Oct. 2018),
https://wv~ aamva.org/uploadedFiles/MainSite/Content/DriverLicensinglden
tification/DL_ID_Compacts/Compact%20Member%20Joinder%20Dates.pdt

3) If consideration of the other factors for pretrial release under G.S. 15A-534(c)
and Part IV.B. of this Policy leads to the conclusion that a secured bond
otherwise would be appropriate for a resident of a non-compact state listed
above, the defendant’s ability to pay is controlling: if the defendant cannot
afford the bond amount imposed as a secured bond, the official instead sha
impose an unsecured bond in that amount. G.S. 15A-1113(c).
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c. Wildlife Infractions by Non esidents.

1) A resident of a member state of the Interstate Wildlife Violator Compact taken
into custody and charged only with a North Carolina wildlife infraction(s)
may not be required to post a secured bond, if the :fendant provides adequate
proof of his identity. G.S. 113-300.6, Article III.

2) A list of current member states may be located on the website of the North
Carolina Wildlife Resources Commission (WRC),
https://www.ncwildlife.org/[ Y C. As of September 2017, according to the
WRC, the only non-member states were Hawaii, Massachusetts, and New
Jersey.

V. Release after conviction in Superior ( urt.

A.

Entry of final judgment in Superior Court terminates any prior bond posted to secure the
defendant’s release. G.S. 15A-534(h). Entry of judgment occurs when sentence is
pronounced. G.S. 15A-101(4a). Therefore once sentence is pronounced, the obligation of
all obligors on any bond securing the defendant’s appearance until that point terminates.

Release of a defendant pending appeal who otherwise would be confined (i.e., for an
active sentence) is within the discretion of the superior court judge and shall be
determined in accord with G.S. 15A-536.

When imposing conditions of release after conviction in superior court, the court shall
enter a new commitment order with conditions of release, AOC-CR-200, rather than
modifying a pr ial release order.

Conditions of release shall be determ ed as otherwise provide in this Policy, giving
consideration to the same factors as for pretrial release in G.S. 15A-534 and other statutes
applicable to the defendant’s case.

Any bond posted to satisfy a monetary condition of post-conviction release imposed by
the court shall be entered on form AOC-CR-238, not on form AOC-CR-201.
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